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Tyiiingeme.  Azamammoelx — KYKbIKmapowvl
Kopaay-ey Ken mapanzan A3amammolx KYKblK UH-
cmumymol, 02aH KYKbIKmMapvl MeH 3aH0bl Myode-
nepi Oy3vliean Hemece 0CbIHOAl OY3VULbLIbIK KaAYNi
bap 6apnvlk azamammolk AUHAILIM CyOvexminepi
arcyeinedi. Ocwl 6an Oz0excman Pecnyobnuxacwinviy
B3aRHAMACLL OOUBIHIUA A3AMAMIMBIK KYKbIKMAapObl
Kopaay macinoepiniy Hezizei cUunammamaculHa ap-
Hanaowl. Onoa O36excman Pecnyonuxacol Azamam-
mulK KoOekciniy 11-6abvinda xezoeneen a0icmepoiy
IPKAUCLICHIHBIY Hez2i3el mapmakmapol 3epmmendi,
KVKbIK KOLOAHY NPAKMUKACHIHAH MbICAn0ap Kej-
mipindi, asmopowvly 63iH-03i Kopaayovl a3amam-
MbIK KYKbIKMapobl KOPEAy HbICAHbL Peminoe mamy
Kaosicemminiei mypanel nikipiepi 6epinoi.

bBip kpizvizel, makanaoa aemop KYKbIKNbl
Mamy, KYKblKmol OY32aHea Oetiin 0012aH sHea2oaiiovl
KAINbIHA Kelmipy Jicone KYKblKmvl OY3amvlH HeMe-
ce oubl Oy3yea Kayin meHOipemin apexkemmepoiy
JHCONBIH KeCY, MAIMILEHI HCAPAMCHI3 Oen MAaHY JHcIHe

OHbIH  JHCAPAMCHIZObIRLIHLIY, — CANOAPbIH  KOLOAHY,
MeMIleKemmiK Op2aHHblY Hemece a3amammapobiy
O3IH-031 0ACKAPY OP2AHbIHbIY AKMICIH JHCAPAMCHL3
o0en mawy, KYKbIKmbvl 03iH-03i KOp2ay maciloepiHin
PKAUCHLICHIH  3epmmedl. 3ammat, 3a1a10apovl
emey, MYpaxcwi30blk aliblOblH OHOIPIN Ay, MOPAib-
ObIK 3USAHObI 6meY, KYKbIKMbIK KAMbIHACMApObl
MOKmMamy Hemece 032epmy, COMmmbly 3aH2a Kauulbl
Kellemin MeMieKemmiK OpeaHHbIH Hemece a3amam-
mapowviy 63iH-63i 6ACKAPY OPSAHbIHbIH AKMICIH KO-
oanbaywi.

Maxkana kenmeeen oKblpManoapea navoddavl
001a0bl, OUMKEeHI 01 A3aMAMMbIK KYKbIKIMApP MeH
3aH0bl MyOOenepdi Kopeayovl pemmeyoiy Kazipei
2HCA20AUBIH KOPCEmeOL.

Tyiiinai ce3nep: Azamammolx KYKbIKmapovl
Kopeay, 3a40bl My0oe, 63iH-631 KOpeay, Kopaay Hbi-
camvl, MYpPaKcoul30blK aliblOvl, 3a1a10bl omey, 0¥3Y,
JHCONIH KeCy, MOKMAny.
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AHHOTANUSA. 3Sawuma 2padcOaHcKux npag
—  camvlli  pacnpocmpaHeHHwvlli  UHCIUMYm
2padicOaHCcKo2o npasa, K Heli 0Opawaromcs ece
cyovexmul epaxcoanckozo obopoma, yvl npa-
84 U 3AKOHHblE UHMepecbl HAPYUEeHbl Uil eCib
yepoza makoeo napywenus. Hacmoawaa cma-
mvs noceawaemcs OCHOBHOU Xapakmepucmu-
KU cnocobog 3auumsl 2pancoOaHCKux npag no
3akonodamenvcmey Pecnyboauku Y3zbexucman.
B neti uccnedosamnsvt 0CHOBHbIE MOMEHMbL KAMC-

0020 U3 cnocobo8, NPedyCMOmMpPEeHHbIX 8 CIANbe
11 Tpaxcoancrkozo rooexca Pecnybauxu Y30e-
KUCMAH, Npugedensvl npumepvl U3 npasonpume-
HUMETbHOU NPAKMUKU, OAHbl MHeHUsT d8mopad O
HeobX00UuMoCmu NPUHAHUSL CAMO3AUWUMbL KAK
hopmbl 3auumol epadcOAHCKUX npas.
Ipumeyamenvro, ymo 6 cmamveli asmop uc-
Ced08al Kaxcowlll U3 cnocobo8: NPUsHAHUe Npasd,
B0CCMAHOGNEHUE NONOJCEHUs, CYUWECmB08ABULECO
00 Hapyuienus npasa, u npeceyenus 0etcmeutl, Ha-
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I'paxcoanckoe npaso

PYUAOWux npaso uiu co30aouux y2po3y e20 Ha-
PYWenus, npusHanue cOenKu HedelucmeumenbHol u
npuMeHeHUss nocie0Ccmeauil ee HeoelucmeumenbHo-
cmu, npusHaHue HeoelucmeumenbHblM aKkma 20cy-
0apCcmeeHH020 0peana Ul OpeaHa camoynpasie-
HUSL 2PAXNCOAH, CaMO3AWUMbl Npasd, NPUCYAHCOeHUe
K UCNONHeHU0 005A3aHHOCMU 8 Hamype, 803melje-
Hue YOblMKOS, G3bICKAHUE HEeYCMOUKU, KOMNeHCa-
YU MOPANbHOZ0 8pedd, NpeKpaujeHue uiy usmeHe-
HUe NPagoOMHOUEHUS, HeNPUMEHeHUe CYOOM aKma

20CY0apCmMEeHH020 OPeaAna UIU OPeAHA CaMOYNpas-
JIeHUsL 2PAadCOaH, NPOMUBOPEUAe20 3aKOHY.

Cmamus 6yoem none3na wupoKomy Kpyey uu-
mamenet, mak Kax @ Hell Ompalcaemcst CO8PEMeH-
HOE COCMOSIHUE Pe2yTupO8aHusl 3auumol SpalcoaH-
CKUX NPAs U 3aKOHHbIX UHINEPECO8.

KuaroueBble caoBa. 3awuma epasicoanckux
npas, 3aKOHHBINL UHMepec, camosawuma, @opma
3auumyl, HEYCMoUKa, 6o3meweHue yujepoa, Hapy-
weHue, npeceuenue, npekpauyeHue.
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Abstract. The protection of civil rights is the
most widespread institution of civil law, all subjects
of civil turnover whose rights and legitimate inter-
ests have been violated or there is a threat of such
a violation apply to it. This article is devoted to the
main characteristics of the methods of protecting
civil rights under the legislation of the Republic of
Uzbekistan. It examines the main points of each of
the methods provided for in Article 11 of the Civil
Code of the Republic of Uzbekistan, provides exam-
ples from law enforcement practice, and gives the
author's opinion on the need to recognize self-de-
fense as a form of protecting civil rights.

It is noteworthy that in the article the author
examined each of the methods: recognition of the
right, restoration of the situation that existed before
the violation of the right, and suppression of actions
that violate the right or create a threat of its viola-
tion, recognition of the transaction as invalid and
application of the consequences of its invalidity,
recognition of the act of a state body or self-govern-
ment body of citizens as invalid, self-defense of the
right, awarding the performance of an obligation
in kind, compensation for damages, collection of a
penalty, compensation for moral damage, termina-
tion or change of legal relations, non-application
by the court of an act of a state body or self-govern-
ment body of citizens that contradicts the law. The
article will be useful to a wide range of readers, as
it reflects the current state of regulation of the pro-
tection of civil rights and legitimate interests.

Keywords: Protection of civil rights, legiti-
mate interest, self-defense, form of protection,
penalty, compensation for damage, violation,
suppression, termination.
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Beenenne

O TOM KakoBa NpaBOBas NPUPONA HHCTHUTY-
Ta 3aIIUTHl TPAXKJAHCKUX TPaB U €ro poiib cpenu
HOPM TPaXKAAHCKOTO 3aKOHONATENbCTBA IHCAIH
YUCHBIC-TIPABOBE/AbI, YUCHBIC-OKOHOMMUCTEI, a TAKKE
[IPAKTUKYIOLINE CIIELUAIUCThI B 3TUX o0nacTsax. B
cepe rpaxxaaHcKoro 000poTa HUKTO HE 3aCTPAX0-
BaH OT HAPYLICHUS UX NIPAB U 3aKOHHBIX HHTEPECOB.
[IpuuunHbl TYT MOTyT OBITH pa3HbIMU. be3 comue-
HUU, YTO BOSHUKHOBEHUE CUTYALIMI 110 HAPYILIEHUIO
mpaB — 3To (akT. B oTBET Ha Takue 0OCTOSATENLCTBA,
3aKOHOJATeNIb YCTaHABIMBACT HOPMBI, CIIy’Kallue
3alMUTC HAPYUICHHBIX WJIN OCIIAPUBACMBIX IIpaB U
BOCCTAHABIUBAIOLINE OalaHC MMYIIECTBECHHBIX U
JIMYHBIX HCUMYIICCTBECHHBIX HO3I/IHI/II>1 Cy6’beKTOB
pasa.

[Ipu u3ydyeHun Bompoca O 3alUTe TpaKIAaH-
CKHUX IIpaB MPUXOAMUTCS BCTPEUAThCA C TAKUMH I10-
HSTHSMH, KaK «(popMa 3alIuThl TpaBay», «IOPSI0K
OCYILECTBIICHUS 3aIUTHI IPaBa», «CPEACTBA 3all-
TBI», «CTOCOOBI 3amuTh. M3BecTHO, uTO Popma
3alIUTHI IPaBa yKa3bIBaeT Ha CyOBEKT, OCYIIECTBIIS-
fouuii 370 mpaso. OOLWENPUHSATO pa3AesITh GopMy
3aLIUThl HA FOPUCIUKIHOHHYIO M HEIOPUCANKLINOH-
HYI0. B HEKOTOpBIX Tpyaax aBTOpHI ACTAT QOpMY

Ne2 2023

Becrnnk EBpasuiickoii opuaunyeckoii akagemun nmenn /[.A. Kynaesa 11



I'pasxcoanckoe npago

3aIUTHl HA CyAcOHYI0, aIMHHUCTPATUBHYIO U 00-
LIECTBCHHYIO, JIPYTHe — Ha OOIIYI0, CIICHUATbHYIO
U ucKiIounTeNbHy0. Korma peus ujaer o mopsjke
OCYIICCTBIICHHSI 3alllUThI MpaBa MOHUMAETCS, Kak
MPaBo Ha 3aIIUTY PEaH3yeTcsi B paMKax TOH HIIH
MHOM (DOPMBI 3aIUTHI, YIIOMSIHYTOH BbiiIe. Tak, 1o
MHEHHIO YUYCHBIX, IMOPSIOK OCYIIECTBICHHUS TpaBa
— periaMeHTHPOBAaHHAS 3aKOHOM HJIM JOTOBOPOM
porie/lypa MPUMEHEHHSI CPEJICTB 3alllUThI TpaBa 1
3aKOHHOTO MHTEpEca B paMKaxX TOW Wi UHOU (op-
MBI 3arThI [1, 13].

MarepuaJjbl 1 METOIbI

Cpenu Takux TMOHITHH TaKXXe BCTPEUACTCS
TEPMUH «CPEACTBA 3AIIUTHI», ACTATHHO H3Yy4CH-
Heli b.C. MoHrym B ero amccepTalMoHHON pa-
6ore «CpencTBa 3alUThl TPAKITAHCKUX TIpaBy [2,
12]. ITo muenuto b.C. Monrym, cpecTBa 3aliThI
TPaXTaHCKHX IIPaB — 3TO COBOKYITHOCThH IMPHUEMOB,
WHCTUTYTOB M JICATEIBHOCTh CyOBEKTOB IpaBa IO
MIPUMEHEHUIO, HWCIOJh30BAHUIO, HAIlEJIeHHAs Ha
BOCCTAHOBJICHHE HAPYIICHHOTO CYOBEKTUBHOTO
TPaXX/JTaHCKOTO TIpaBa, HA MPECEYCHHE IPOTHUBO-
MIPaBHbBIX JCUCTBUI HAPYIIUTENS, OOecIedyrnBaeMast
TOCyIapCTBOM W BBIpaXxaromascs B ¢dopme mIei-
CTBUU WJIM OTKa3a OT ICUCTBUM.

IOpuanueckas naureparypa NeCTpUT HaydHBI-
MHU JTUCKYCCUSIMU O COOTHOLICHUU, POJIH, 3HAYCHUU
JIAHHBIX TPaBOBbIX MHCTpyMeHTOB. [Ipu 3Tom 'K
PVY3 ne ucnoneiyer manneie TepMunbl. 'K PVY3 B
IaBe 2 COMEPKUT OOITHUE HOPMBI TI0 OCYIIECTBIIC-
HUIO U 3aIlUTe IPa)JaHCKUX IPaB, B Y4CTHOCTH B
cratbe 11 3akperuisercs HECKOJIBKO CIIOCOOOB 3a-
LIUTHl TPAKIAHCKUX TIPaB, NEPEYCeHb KOTOPHIX HE
SBIISIETCSl MCYEPIBIBAIONIUM. B HEKOTOPHIX KOH-
KPETHBIX [TPABOBBIX CUTYAIUSAX IPUMEHSIETCS TOJIb-
KO OJIMH M3 ATHX CIOCO0O0B, a B HEKOTOPHIX — OJTHO-
BPEMEHHO HECKOJIBKO U3 HUX.

D¢ heKTUBHOCTh BBHIOOpA 3aIIUTHI TOTO WIIH
HWHOTO croco0a B 3aBUCUMOCTH OT 3aIlUIIAEMOr0
IpaBa C SKOHOMHYECKOW TOYKH 3pPEHHS PaccMo-
TpeHa u obocHoBana A.I'KapameToBeiM B cTarbe
«Mogenu 3amuTel TPAKAAHCKUX TPaB: SKOHOMHU-
YECKUH B3MISA». ABTOPOM HAa OCHOBAaHUHU CTaThbu
I Kamabpesu (G. Calabresi) u A. [lyrmaca Memna-
mena (A.Douglas Melamed [3,1]), packpsiBaro-
el MBICIb O CYIIECTBOBAHWU TPEX TPYyMIl TPaB
B 3aBUCHMOCTH OT TOTO, KaKOW CHOCO0O 3alluThl
MIPEIOCTABIACTCS CyOBEKTYy IpaBa, OIMyOJUKOBaHA
o0bEeMHasi M JIOCTATOYHO OOOCHOBaHHAas paboTa B
9TOM HampasieHud. llepByro Tpymiy mpaBa yka-

3aHHbBIE 3apyOEIKHBIC ABTOPHI OTMETHIIH, KaK ITPaBa,
3amumiiaeMele B pamkax Liability rule (mpunuun
OTBETCTBEHHOCTH), BTOpasi IPpyIia Ipas — 3TO Tpa-
Ba, 3alllMIIaeMble B paMkax Property rule (mpunImmn
COOCTBEHHOCTH), TPEThs TPYMIA MpaB — ITO Tpa-
Ba, 3alUTa KOTOPBHIX OCYLIECTBIIICTCS B paMKax
Inalienability rule (mpwHIHIT HEOTYYKITaeMOCTH).
A.I'KapamnetoB paccmarpuBaer Toibko Liability
rule u Property rule, octasmnss Inalienability rule 3a
paMKaMu U3y4eHUs], B CBSI3U C TEM, UTO IOCICAHEE
OTHOCHTCS OOJBIIIE K BOIIPOCY 00 000pOTOCIIOCO0-
HOCTH OOBEKTOB IPakJaHCKHX IIPAB.

3ammra o monenu Liability rule maet »xeprtBe
JIMIIB BO3MOKHOCTH BO3MEILEHHSI CBOUX YOBITKOB
(T.e. TIONTyYeHHUS JICHE)KHOTO SKBHBAJICHTA YTPavCH-
HOTO IIpaBa), 1 He OoJee TOro. 3almTa Mo MOACIH
Property rule npegocraisier mocTpaiaBiieMy Bo3-
MOXHOCTb 3a0JIOKHpPOBaTh caMy BO3MOXKHOCTh Ha-
PYUICHUS TIpaBa, BOCCTAHOBUTD ITOTIPAHHOE MIPABO B
HAaType WIH MPUMEHUTh K HAPYIIUTEI0 Kapareib-
HbIC CAHKIIMH, HAIICJICHHBIC HE CTOJILKO HAa KOMIICH-
CallMIO, CKOJIBKO Ha MPeceUyeHUe MPaBOHAPYILICHHS
(mampumep, myTeM cymeOHoro 3amnpera) [4, 1].

B TO ke Bpems OTEUYEeCTBEHHBIMU aBTOPaMHU
TaKkKe MpeIokeHa Kiraccuukaims crocodoB 3a-
IIUTHl TPAXKIAAHCKHUX TPAB B 3aBUCUMOCTH OT Me-
XaHU3Ma peaju3ainu JJaHHBIX CII0COOO0B — MpHMe-
HSIEMBIE TOJBKO CYIaMH, a B HEKOTOPBIX CIy4dasx
W MHBIMHU YIIOJIHOMOYEHHBIMH TOCYIapCTBEHHBIMH
OpraHaMu; MPUMEHSEMbIC YIaCTHHUKOM IPAaBOOTHO-
IICHUSI CAMOCTOSITENIBHO; MPUMEHSIEMbIe KaK ¢ T0-
MOIIBIO CYJeOHBIX OPraHoB, TaK U CAMOCTOSATEIIb-
HO) [5, 11].

Pe3yabTarhl HccieIoBaHUs U UX aHATU3

Kak Ob110 ckazano Beimie I'K Boaenser onun-
HaJIaTh CIIOCO00B 3aIUTHI TPAXKIAHCKUX TMPaB U
OIHMM W3 MEPBHIX YCTaHABIMBACT MPU3HAHHUE MPa-
Ba. B rpaxaaHcko-npaBoBOil HayKe YETKO yTBEP/IU-
JIOCH MHEHHE, YTO MPH3HAHUE MpaBa HCKII0YAeT
COMHEHHMS B HAJIMYWH TIPaBa y CyObEKTOB I'paXkIaH-
CKOro 000poTa, a Takke, YTo JaHHBIH crocod 3a-
IIATHl TIPUMEHSETCS CyAOM. 3aKOHOJATEIhCTBO JKE
HE COJEPIKUT OIIpeJICIIeHNs TPU3HAHUIO IIPaBa U I1e-
pedeHb TpaB, KOTOPHIE MOTYT OBITh «IIPU3HAHB, a
TaKXKe CJIyyaeB €ro NpUMEHEHUs B OTIIMYUE OT APY-
TUX CIOCOOOB 3aIUTHI, K TPUMEPY, BO3MEIICHUS
Bpena (ct.ct. 1005, 1008 I'K u ap.).

MBI ke Tpuiep)KuBaeMcsi MHEHHS, 9TO O MPH-
3HAaHUM TpaBa MOXKET UATU pedb KaK B CHOPHBIX,
TaKk U OECCIOPHBIX MPABOBBIX CHTyalusx. BaxHo
pa3rpaHU4KMBaTh MPU3HAHKE NPaBa OT TAKUX CIIO-
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cOOOB 3aIIUTHI, KaK IPU3HAHUE CIICIKHN HEACHCTBU-
TEJNBHOM WM MPU3HAHKUE HEJICHCTBUTEILHBIM aKTa
TOCY/IapCTBEHHOTO OpraHa WM OpraHa caMOyIpaB-
JeHHs TpaxknaH. B mocniegHeM ciiydae pedb HIET
0 HEICHCTBUTEIPHOCTH KOHKPETHOH CHEIKH JTHOO
akra. [Ipu3HaHue ke mpaBa UMEeT CIOXKHBIHN Xapak-
TEp ¥ MOXKET UMETh MECTO B XOJI€ OCYIIECTBICHUS
peanu3aiyyu CBOETO IMpaBa CyObEKTAMU TpakaH-
cKoro obopora.

Slpkum, ¥, oXanyl, caMbIM PacHpOCTPaHCH-
HBIM TIPUMEPOM TPUMEHEHUS MHCTUTYTa MpHU3HA-
HUS TIpaBa SIBIISETCS YCTaHOBJICHHUE (AKTOB, MMeE-
omux ropuandeckoe 3HaueHune (mraBa 28 I'TIK),
a TaKXkKe Jpyrue jelia, pacCMaTpPUBAaeMbIE CYIOM
B mopsiake ocoboro mpomsBosacTBa (cT. 293 I'TIK).
[IpusHanue rpaxkaanuHa HegeecnocoOHbM (cT. 30
I'K, maa 31 I'TIK), mpu3nanue rpaxgannHa 6e3-
BecTHO orcyTcTByromuM (cT. 33 'K, rmasa 31 I'TIK)
W JpyTue TOCIENCTBUS MPU3HAHUSA TIpaBa IIHUPOKO
MIPUMEHSIIOTCS Ha TPAKTHKE.

JpyruM mpuMepoM TpU3HAHUS TpaBa MOXKET
CITy’KHUTb clieyromiee aeso. Opran MECTHOTO CaMmo-
YIpaBICHUS TPAXAaH, HA TEPPUTOPUH yIIPABICHUS
KOTOPOTO HAXOOHUTCS HEKoe OECXO3sIMHOE >KUIIOE
[TOMEIIeHNe, M0 MCTEYCHWH TPEX JIET ¢ MOMEHTA
[IOCTAaHOBKH JAHHOTO WMYIIECTBA Ha YYET TOCy-
JMApCTBEHHOTO TIPEATIPUATHS 3eMJICYCTPOHCTBA W
KaJacTpa HEJABMXKUMOCTH paiioHa [ockom3emre-
oJie3kajacTpa oOpamraercss B Cya C 3asBICHHEM O
MIPU3HAHUH JaHHON HEJABMXKUMOCTH MOCTYIHUBIICH
B TOCYyIapCTBeHHYIO cOOCTBeHHOCTH (CT. 191 I'K, 1.
8 4. 1 ct. 293 I'TIK, rnaBa 35 I'TIK, ITocranoBieHue
Kabunera MunmnctpoB «O0 yTBEep>KICHUN TTOJIOMKE-
HUS O TIOPSIZKE BBISBIICHUS, Y4e€Ta U OOpaIlCHUs B
TocymapcTBeHHYI0 COOCTBEHHOCTH O€CXO3SIIHBIX
KWIbIX ToMmerieHui» or 21.01.2006 . Ne §8). B
CIIOKMBIICHCS CUTYaIlMH Cy/J UMEET MPaBO BBIHE-
CTH PELICHUE O MPU3HAHUH OECXO3SHHOTO KMUIOTO
MTOMEIICHHS MTOCTYMUBIINM B COOCTBEHHOCTD TOCY-
JApCTBA U TEM CaMbIM 3all[UTUTh 3aKOHHBIC UHTE-
pechI oprana MECTHOTO CaMOYIPABICHHS TPAXKIaH.

Emé omHuM mnpuMepoM paccMarpuBacMOMY
crocoO0y 3aIUTEl MOXKET CITY>KUTh TaKOH cirydaid. B
LIEJISIX 3aIUThI TPAXKITAHCKHUX [IPAB CBOETO HACIIEI0-
JaTessl HaCJIEIHUKHI OTHOTO M3 YUpeAuTesei oore-
CTBa C OTPaHUYCHHON OTBETCTBEHHOCTHIO OOparia-
IOTCS B CY/I C 3asIBJICHHEM O IPU3HAHWHU HEJEHCTBH-
TeNbHBIM perucrpanuto ganHoro OO0, aprymeHTH-
pys cBoe TpeOOBaHWE TeM, YTO HACIEIOAATENb HE
MIPUHUMAJ y4acTHsi B OOIIEeM COOpaHHU Y4peau-
TeJel, MPUHABIIEM PEIIeHHE O CO3AaHUN IOPUAH-

YEeCKOTO JINIA, a TaKXKe He 3aKIIoYajl YUpeanuTeNb-
HBIA JIOTOBOp M HE YTBEp)KIaJl ycTaB OOLIECTBA.
Hacnennuku He skenarot orBevars 1o gonram OO0
B BUJy OTCYTCTBUS €ro ()akTHUECKOIO y4yacTusi B
obmectBe. Kak BHIHO M3 MPUBEIEHHOTO MPUMeEpa,
HMeeT MECTO HapylICHHE HOPM 3aKOHOAATEIbCTBA,
a uMmeHHO cT. 10 3akona PecnyOmmku Y30ekucran
«O06 oOmiecTBax ¢ OrpaHMYCHHOM M JOMOIHUTEIb-
HOW OTBETCTBEHHOCThIO». B cuity aToro u ¢ yde-
TOM HEYCTPaHMMOCTH JOMYLICHHOI'O HapyLICHUs
3aKOHO/IATENbCTBA (YIPEIUTENs HET B XKHUBBIX) CYII
MMEET MPaBO MPU3HATH HENCHCTBUTEIbHBIM PEru-
CTpAIMIo JaHHOTO Iopuandeckoro ymma (m. 1 9. 2
cT. 53 I'K). 3necy Hanuuo npuMeHeHne NpU3HaHUsS
npaBa — HeaecTBuTeNbHOCTH peructparuu OO0,
KaK Croco0a 3aluThl FPAKIAHCKHUX MPaB U 3aKOH-
HBIX HHTEpecoB HacieqHuKoB yapeautenss O0O0.

O mnpusHaHUM TpaBa MOXXHO TOBOPUTh U B
cily4ae TpHU3HAHHUS HEIIaTeXeCIIOCOOHBIM OpH-
JMUYECKUX JIUI[, SBIISIOMUXCS KOMMEPUYECKUMU
OpPraHM3alMsIMH, 33 HUCKIIOYEHHEM TOCYIapCTBEH-
HBIX TPEANPUATHHA, a TAKKE HOPHIAYCCKUX JIHII,
JNEHCTBYIOIHUX B (opMe MOTPEOUTEITHCKUX KOO-
neparuBoB MO0 oOmecTBeHHbIX (HOHIOB (CT. 57
I'K) 1 wuHIUBHIyaJIBHBIX TpEaIpHHUMATEICH (CT.
26 T'K). 3apeructpupoBaHHbBIC B YCTaHOBJICHHOM
MOpSZIKE IOPUANYECKOe JHUIO0, WHAWBHYaTbHBINA
MNPEANPUHAMATENL B XOJE OCYIICCTBICHHUS CBOCH
MIPENPUHAMATEIBCKON  JIeATEIbHOCTH  OKa3bIBa-
eTcsl B COCTOSIHUM HECIIOCOOHBIM Y/IOBJICTBOPHUTD
TpeOoBanus Kpeautopos. Ilpm Hammumm ocHoBa-
HUH, NPeAyCMOTPEHHBIX 3aKOHOIATEIbCTBOM JUIS
MPU3HAHUA WX HECOCTOSTENbHBIMHA, OHHU MOTYT
caMH OOBSIBUTH O CBOCH HEMJIATEKECIOCOOHOCTH,
B TNPOTHBHOM CJIy9ae 3TO OOCTOSTEIHLCTBO OydeT
MPU3HAHO CynoM. B manHOM citydae cyq, onupasch
Ha ['K, OIIK u 3akon Pecrybmuku Y3b6ekucran «O
HETJIaTeKeCIOCOOHOCTIY, PEeaIn3yeT 3aIlUTy IpaB
1 3aKOHHBIX HHTEPECOB KPEIUTOPOB HECOCTOSATENb-
HBIX JIUI] TyTEM MTpU3HAHUS OAHKPOTOM ITOCIICTHUX.

B xadectBe emé onmHOW peanuzanuy MpU3Ha-
HUS [IpaBa MOXKHO CUMTATh CHUTYallWIO, KOTJA Tpe-
THU JIMIIA B CHJIy OINPEIEIIEHHBIX MPAaBOBBIX yCIIO-
BU IIPETEHAYIOT HA HEKOTOPbIA ToBap. IIponasen,
OCBEIOMJICHHBIM 00 ATHX MPHUTI3aHUH, pearn3yeT
HMEHHO 3TOT TOBap IPYyroMy MOKYIATENIo 1O J0-
roBopy Kyrmu-mipogaxu. Cya mpu3Ha&T mpaBo Tpe-
TBUX JIUI] HA CTIOPHBIE TOBAPHI TP HATMYUY 3aKOH-
HBIX OCHOBaHUH, a MEXy ITOKYTIaTesIeM 1 MPO/IaB-
LIOM BO3HHUKAIOT MOCIEICTBHS, YCTAHOBICHHBIC CT.
393 T'K.
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JpyruM mpumepoM paccMaTpuBaeMOro CIIo-
co0a 3alUThl MOXKET CIYKUTbh NPHU3HAHUE CYIOM
mpaBa COOCTBEHHOCTH JIMIla Ha CaMOBOJIbHYIO TO-
ctpoiiky (ct. 212 T'K PV3). 3aech HeoOXoaumo
MMETh B BUAY, YTO NMPH HAIWYUH yCIOBHM, TpE-
ycMoTpeHHbIX 4. 3 cT. 212 I'K PVY3, a umenno npu
HaJMYUU UCKA JINIA, YbH TpaBa HApYIIEHBI TAKOW
CaMOBOJIBHOM MOCTPOIKOH, NpU3HAHHWE NpaBa He
ymecTHO. OHO MOXeT OBITh peaju30BaHO B COOT-
BercTBuM ¢ 4. 4 u 5 ct. 212 T'K, a uMeHHO TIpaBo
COOCTBEHHOCTH B 3TOM CIydae MOXET OBITH TPH-
3HAHO CY/IOM 32 JIAIOM, OCYTIIECTBUBIIINM MOCTPOMA-
Ky Ha He TIPUHAJIeKAIIEM eMy 3eMeITbHOM y4acTKe
[IPU YCJIOBUH, YTO JAHHBIA yYacTOK MPEJOCTaBIIs-
eTCcs DTOMY JIMIY I0J] BO3BEACHHYIO MOCTPOHKY
00 3a JHIOM, B COOCTBEHHOCTH, NOXKU3HEHHOM
HacJIelyeMOM BIIJICHUH, TIOCTOSHHOM BJIaJIEHUH U
TTOJTE30BaHUH KOTOPOTO HAXOAUTCS 3€MENTbHBIN y4a-
CTOK, TJIe OCYIIECTBIIEHA ITOCTPOHKA.

[Ipumenenue gaHHOTO crocoba 3amUThl MOXK-
HO TIPOCIEIUTh M B CICAYIOUIMX MPaBOBBIX CHUTY-
amuax. K mpumepy, mpusHaHuWe NpaBa y4acTHHKA
TOPTOB Ha Pe3yIbTaThl TOPTOB MOJKET TPEAIIECTBO-
BaTh NMPU3HAHUIO TOPTOB HENEHCTBUTEIHHBIMHU (CT.
381 I'K PVY3). Mnu e npu HAHECEHUH Bpeia KU3HH
U 3710pOBbI0 PaOOTHHUKA MPU HAJTMYUM OCHOBaHMH,
MPEAYCMOTPEHHBIX B 3aKOHE, IOPUANYECKOE JIHIIO
MOKET OBITh MPU3HAHO OTBETCTBEHHBIM 32 JIAHHBIH
Bpen. Takoe mpu3HaHue BICUET MPABO TPAKTAHNHA
TpeOOBaTh BO3MEIIICHUS BPeIa B MOPSIKE U 00beME,
ykazanHoM B 'K PVY3 naxe npu npekpaiieHun gaH-
Horo ropuandeckoro Jmna (ct. 1015 'K PY3).

[Tocne cmepTu rpakiaHHHA K €r0 UMYIIECTBY
NPy HAJTMYUK OCHOBaHMH, MPEIYCMOTPEHHBIX 4. |
ct. 1157 T'K PVY3, cTan npuMeHsTbCS PEXKUM BBIMO-
pounoro mmymectBa. [locie ucreuenus Tpéx et
CO JIHS OTKPBITHSA HACJE/ICTBA OpPTaH CaMOYIpaB-
JICHUSI TPaXJaH 10 MECTy OTKPBITHS HAacCJIEACTBa
oOpaTuiics B CyA C 3asBJICHUEM O MPU3HAHUM JaH-
HOTO MMYIecTBa BBIMOPOUHBIM. CyJI, YIOBIETBO-
psis TpeOoBaHUE 3asBUTENS, peaNU3yeT MpU3HAHNE
MIPaBOBOTO CTaTyca MMYIIECTBA, 00ECIIeUnBas TeM
CcaMbIM, 3allUTy 3aKOHHBIX HHTEPECOB 3anHTepe-
COBaHHBIX OPraHOB OT JOIOJHHUTEIBHBIX PACXOJ0B
0 COZICP’KAHMIO TAKOTO UMYILECTBA. Y YMThIBAs Ta-
KO€ 00CTOSATENBCTBO, 3aKOHO/IATeNh YCTAHABINBACT
TaK)Ke BO3MOKHOCTh JJOCPOYHOTO (MMEETCSl B BUY
II0 TPEX I1eT) oOpaleHus B Cy/ B CIydae MpeBbIIIe-
HUSI CTOUMOCTH UMYIIECTBA PaCXOOB, CBA3aHHBIX
C €ro OXpaHo M ympaBiieHHEM (4. 2).

Kak BuaHO M3 MpUBENEHHBIX MPUMEPOB, Mpa-
BOBBIC CHUTYaIlUM, B KOTOPBIX BO3MOXHO IpPHMeE-
HEHHWE TPHU3HAHUS IMpaBa MOTYT OBITH KaK TO3HU-
TUBHBbIE, TaK U HeratuBHble. B mepBom ciyuae
CyOBEKT IpaBa MOIydaeT CydcOHOe MpU3HAHHE 3a
c000If CITOPHOTO TpaBa, a BO BTOPOM — 3a APYyTUMHU
nmunamu. Kak B mepBoM, Tak ¥ BO BTOPOM CiIydae
CPEJCTBOM 3alIMTHI BBICTYIAIOT TaK HA3bIBACMBIC
yCTaHOBUTENbHBIE HCKH (3asBieHus). [Ipusnanue
MpaBa MPEACTaBISIET CO00H CaMOCTOSATEIHHBIA HUH-
CTPYMEHT, IOCTaTOYHBIHN [T 3aIUTHl HAPYIIEHHBIX
WM OCTIapuBaeMbIX IpaB, 0e3 mpederanus K Apy-
THM CITOCO0aM 3alluThlI.

BropbiM cnoco0oM  3amuThl  TPaKIaHCKUX
MpaB SIBJISACTCS BOCCTAHOBJIEHHE TMOJIOKEHMS, CY-
1eCTBOBABIIEr0 10 HapylIeHWs NMpaBa, U Mpe-
ceyeHHUs JAeiicTBUIl, HApyMIAIOIUX MPaBO WJIH
€031a101HuX Yyrpo3y ero Hapymenus. Kak croco6
3aIUTHl TPAXKIAHCKUX TPaB MPUMEHSIETCS] HCKITIO-
YUTEIHHO TOJBKO CYJIOM U YaCTO BCTPEYACTCS B CY-
neOHoi npakTrke. HecoOMHEHHO, 4TO BOCCTaHOBIIE-
HUE MOJIOKEHHS, CYIIIECTBOBABILETO JI0 HAPYIICHHS
MpaBa, CBA3aHO C MPUMEHEHHEM ITOCIEICTBUI He-
nercTBUTeIbHOCTH caeiku (ctarbm 113, 114 T'K).

Opnako, B cilydae, KOTJa JIMI, NepeaaBIiee
IyTeM YCTYIIKA TPeOOBaHUS WIM HHBIM 00pa3oM
MpUHAAJIekKAIee €My MpaBo APYroMy JIMIy Ha
OCHOBaHWHM HECYIIECTBYIOIIETO MM HEJICHCTBU-
TEJTBLHOTO 0053aTeIhCTBA, BIIpaBe TPeOOBATH BOC-
CTaHOBJICHHS MPEKHETO TMOJIOKEHUS, B TOM YHCIIE,
BO3BpAIllEHUsI €My JOKYMEHTOB, YIOCTOBEPSIOIIINX
nepenanHoe npaso (crarbs 1027 I'K).

CrenyrommMm crocoOoM SIBISIETCS MPU3HAHUE
C/IEJIKA HENeHCTBUTEIbHOI M NMPUMEHEHHs I0-
ciaencTBUil ee HeaelicTBUTeIbHOCTH. Crenkm —
OJIMH M3 CaMbIX PacIpPOCTPAHEHHBIX T'PaXKTAHCKUX
MIPaBOOTHOIIIEHUH, BBIpaXKarolieecs B JEHCTBHIX
rpaxJaH W IOPUIUYCCKUX JIMIl, HAIPaBICHHBIX
Ha YCTaHOBJICHHE, W3MEHEHUE WIIM NpeKpalieHue
IpaXkJIaHCKUX TpaB U o0si3aHHOCTEH. be3 crenok, B
MIPUHIINTIC, HEBO3MOYKHO MPEICTAaBUTh HOPMATBHBIN
rpaKIaHCKHKA 00opoT. [IpuMepamMu CIOeIoK MOXKET
CIIY’)KUATh KaK 3aKJITFOYSHHE TPa)KTaHCKOTO JOrOBOpa
(OTHEIBHBIX BUIOB 0053aTENBCTB), TAK H COCTABIIC-
HUE 3aBelIaHusl HaclienojaresieM, myoanaHoe ooe-
LIaHWEe Harpajbl, MyOINYHBINA KOHKYPC H JIp.

I'paxxmanckoe 3aKOHOAATENHCTBO CTAaBUT HE-
KOTOpBIE KOHIIETITyallbHbIE TPEOOBAHMS K CIEITKAM,
CpeI KOTOPBIX MOKHO OTMETHTh U TAKOE CBOMCTBO
C/IETIKU, KaK ee JICHCTBUTEIbHOCTh. B mpoTHBHOM
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Cllyyae Takasl CIIEJIKa SIBISIETCS] HEEeHCTBUTEIbHOU
(HempaBOMEpHOIT) B CUITY:

- IpU3HAHMA €€ TaKOBOW CYIOM, TaK Ha3bIBae-
MBIC OCTIOPUMBIC CIICIKU;

- CaMOH CyTH TaKOBOHM CHIEJIKH — HUYTOXKHbBIE
C/ENKU, HEe TpeOyIoIIue MPU3HAHHS CO CTOPOHBI
cyna.

K nmepBoii rpymnmne HeqeHCTBUTENBHBIX CACIOK
OTHOCSITCSI CJICIKH:

- COBEpPIICHHBIC HECOBEPIICHHOICTHUM B BO3-
pacTe OT YeThIPHAAIATH 10 BOCEMHA/IIATH JIET;

- COBEPILCHHBIC TPAKIAHUHOM, OTPAHUYCH-
HBIM B JI€CIIOCOOHOCTH;

- COBEPUICHHBIC IPaXIAHUHOM, HE CIIOCOOHBIM
IMOHUMAaTh 3HAYEHUS] CBOUX JIEUCTBUNA WIIU PYKOBO-
JUTh UMU;

- COBEpUICHHBIE MTO]] BIUSIHUEM 320y KICHUS;

- COBEpIIICHHBIC TOJT BIMHUEM OOMaHa, HaCcH-
JIUsl, YTPO3bI, 3II0HAMEPEHHOTO COTVIAIIEHUS TIPEe-
CTaBUTEJISI OAHOU CTOPOHBI C IPYTOX CTOPOHOU WU
CTEUCHHS TSKEIIBIX 00CTOATEIHCTB;

- BBIXOJISIIIKE 32 TPEAeIbl IPaBOCIOCOOHOCTH
IOPUAMYECKOTO JINTIA.

Ko BTOpOIi rpyrie HeAeHCTBUTEIBHBIX CACIOK
OTHOCSITCS CJICIKH:

- HE COOTBETCTBYIOIIUE TPEOOBAHUSIM 3aKOHO-
JIaTeIbCTBA;

- COBEPILICHHBIC JTUI[OM, HE TOCTUTILIUM YEThIpP-
HAJIaTH JET, KpOME MENIKUX OBITOBBIX C/IEJIOK, Ha-
IIPaBJICHHBIX Ha 0E3BO3ME3[IHOE MMOJIYYCHUE BBITO-
IIb1, He TpeOyIoIre HOTapHAIBHOTO YIOCTOBEPEHUS
a100 TOCYIapCTBEHHOW PErHCTPAIlMU, a TAKXKE IO
PacTOPSKEHUIO CPEACTBAMH, TPEIOCTaBICHHBIMU
3aKOHHBIM MPEACTABUTENIEM HIIM, C COIVIaCHUs IO-
CJIEZTHETO, TPETHUM JIUIIOM JUISI OTIPEICIIEHHOM TIeTTH
WJIH JUIsI CBOOOHOTO pacopsiKeHUs (4acTh BTOpast
crateu 29 I'K);

- COBEpILCHHBIC T'PAXKIAHUHOM, [PU3HAHHBIM
HE/IeeCTIOCOOHBIM BCIIEACTBHE TICHXUYECKOTO pac-
CTpoiicTBa (JIylIeBHOI OOJIC3HU MK CIIA00yMUsi);

- MHUMBIE.

Ecnu cnenka npusHaHa cyioM HECHCTBUTEb-
HOM JIM0O SBJISETCS HUYTOKHOM, TO KaxK1ast U3 CTO-
POH 00si3aHa BO3BPATUTH JIPYroil BCE IMOIYyYCHHOE
o crenke. B cmydae HEBO3MOKHOCTH BO3BPATHUTh
MOJIyYCHHOE B HAType, — BO3MECTUThb €ro CTOH-
MOCTb B JIEHBT'aX.

[Ipu oOpamieHny B CyJ O MPU3HAHUM CHEIKU
HEJCHCTBUTENBHON U (JTM00) TPUMEHEHUH TIOCIIE]T-
CTBUI €€ HEICWCTBUTEIILHOCTH CYOBEKTBI TI'paiK-
JTAHCKOTO 000pOTa peann3yloT 3alluTy CBOWX Ha-
PYILICHHBIX TPaB U 3aKOHHBIX MHTEPECOB. A camo

MpU3HAHUE CYAOM W MPHUMEHEHHUS MOCIEeACTBUN
HE/ICWCTBUTEIILHOCTH C/ICTKU TPEICTABISIeT COO0N
CHOCO0 3alUThI TPAKIAHCKUX TPAB.

OCOOCHHOCTAMH WHCTUTYTa TIPU3HAHUS CIIE-
KW HEJICWCTBUTEIILHOU SBIISIOTCS CIIETYIOIIHE:

- OCHOBAHUS MPU3HAHUS CICIKU HEICHCTBU-
TenpHOU npemycmotpensl B ['K (crarem 115-126 u
JPyTHE COOTBETCTBYIOIIUE CTAThH);

- clleJKa MOXET OBITh NMpH3HAHA HEJCHCTBH-
TEJIbHOW, KaKk BO BpeMsl CpoKa JEWCTBUS CIIEINKH,
TaK ¥ M0 UCTEUCHUH TAKOTO CPOKa;

- TPU3HAHUE CHEIKA HENEUCTBUTEIbHOM U
[IPUMEHEHUST TOCIEACTBUM €€ HEeACHCTBUTENIBHO-
CTH OCYIIECTBIISIETCS Yepe3 Cyd. JDTO MpaBWIIO Ka-
caercs U HUUYTOXKHBIX chenok. Tak, Ilnenym Beic-
IIeTO XO3IHCTBEHHOTO Cy/ia aeT CIEeAyIoIIee pa3b-
sicaenue: 'K He wckimro9aeT BO3MOXKHOCTh T10/Ia9n
HCKa O NPU3HAHUM HEACHCTBUTENBHON HUUTOKHOU
CHETIKHU U JIp.

I[IpusHanue HexelicTBUTENbHBIM AKTa IOCY-
JapCTBEHHOr0 OPraHa WU OpraHa camoymnpaB-
JIeHUsl TPa:KIaH TarKKe CIY)KAT MEpPOH 3amluThl
Tpa)xIaHCKHUX TpaB. Eciu akT rocymapcTBEHHOTO
opraHa Wiu OpraHa CaMmOyTpaBICHUS TPaKIaH HE
COOTBETCTBYET 3aKOHOAATENECTBY W HapyIIaeT
Ipa)<IaHCKWE TpaBa W 3aKOHHBIE MHTEPECHl CyOb-
EKTOB TPa)KAaHCKOTO 000pOTa, TO OH MOXET OBITH
MIPU3HAH CyAOM TIOJIHOCTBIO FUTM YaCTHYHO HEZICH-
CTBUTEILHBIM.

[IpunHsATHIE TOCYIAPCTBEHHBIMUA OpTaHAMU WIIH
OpraHaMM CaMOYTPABJICHUS TPaXKAaH pelIeHue,
MpHKa3, TMpearucaHue, OpAep, CBHIETEIHLCTBO U
JpyTHe TOJ00HbBIE aKThI, TOPOXKIAIOIIUE TIPABOBBIC
MTOCJICZICTBHSL, MOTYT OBITh MPU3HAHBI CYZIOM HEZCH-
CTBUTEIILHBIMHU, €CIM OHU HE COOTBETCTBYIOT 3a-
KOHOJATeNLCTBY, HAPYIIAIOT TIPaBa U OXpaHsSEMbIE
3aKOHOM MHTEPECH OPTaHU3alNi 1 IPaXIaH.

Taxue nena B COOTBETCTBHH C ITOJIBEOMCTBEH-
HOCTBIO JIeJl PacCMaTpPUBAIOTCS aJIMUHHUCTPATHB-
HBIM CyZOM B paMKax MPOU3BOJICTBA 1O JeiaM 00
00)KallOBaHWM pEIIeHUH, feicTBui (0e31ericTBuI)
AIMUHUCTPATUBHBIX OPTAaHOB M OPraHOB CaMoy-
MIpaBIeHUS TPaK/IaH, UX TOJKHOCTHBIX Jvil. (I maBa
23 Kopnekca PecyOnmku Y30ekucran 00 aaMIHH-
CTPaTUBHOM CYJOIIPOM3BOJICTBE).

OOpartieHre B CyaI JTUIA OMHOBPEMEHHO C WIC-
KOBBIM 3asiBIICHHEM O NMPHU3HAHUH HEICHCTBUTEINb-
HBIM TMOJIHOCTHIO WJIM YACTUYHO PEIICHUS aHTUMO-
HOTIOJIBHOTO OpraHa M MPEeANHICaHus, BEIIaBAEMOTO
Ha OCHOBAaHHWU PEIICHUS, SBJISETCS IPUMEPOM pac-
CMaTpUBAEMOro croco0a 3alluThl TIPaXJTAHCKUX
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mpaB (crates 40 3akona PecmyOmmku Y30ekuctan
«O xoHKypeHIMH»). B uwactu Tpetheil cratbu 40
yKa3aHHOTO 3akOHa TPEIyCMOTPEHO, YTO Iojada
TaKOTO 3asBJICHUS MPUOCTAHABINBACT UCIIOJTHEHUE
petieHust (Mpennucanusi) aHTUMOHOIOIBHOTO Op-
ra"a Ha BpeMms paccMOTpeHus 3agBieHus. OmHako,
9TO MPABWIJIO HE MPEMSTCTBYeT OOpAIIEHUIO B CYI
OJTHOBPEMEHHO C 3asBJICHHEM O NIPHU3HAHUU Henei-
CTBUTEJIBHBIM PEIICHUS (TTPESIITUCAHNS) U C 3asBJIC-
HHUEM O IIPUOCTAHOBIICHUHU HCITOTHEHHS ATOTO aKTa.

CyneOHOIi NpakTHKe U3BECTHBI U JAPYIue Ciy-
YaW MPUMEHEHHUS pacCMaTpPHBAeMOTo crocobda 3a-
IIUTHI TPaXTaHCKUX IpaB. Tak, XOKUMOM paiioHa
MIPUHATO PACHOPsHKEHUE, COTNIACHO KOTOPOTO BCEM
XO3AUCTBYIOIUM CYOBEKTaM, OCYIIECTBISIOIINM
JeSATeIFHOCTh HA TEPPUTOPUHM JIAHHOTO paloHa,
MPEANUCaHO OKa3blBaTh ONarOTBOPHUTENBHYIO TOJI-
TIepKKy oOmactHOoro moapasaeneHus Penepannu
(yTbONa ¢ ykazaHHWEM CyMM JICHEKHBIX CPEICTB,
MOJISKAIINX TIEPEUUCICHUIO Ha CYET 00IacTHOTO
nionpasaenenns Oeneparnun dyroona. OauH U3 X0-
3stiicTBYIOINX cyobekroB (OOO) oOpaTtuics B cyn
¢ TpeOOBaHUEM O MPU3HAHUH PACTIOPSHKEHUS XOKH-
Ma HenehcTBUTeNbHBIM. CyoM HCKOBEIE TpeOoBa-
HUS OBLTH YIOBIIETBOPEHBI, PACTIOPSHKEHUE XOKAMA
paiioHa TMPU3HAHO HEACUCTBUTENBHBIM [0, 8], Tak
KaK OJaroTBOpUTENbHAS NEATEIbHOCTh SBIACTCS
JIOOPOBOJLHOM, MMPUHYKICHUE K HEH TIPOTHBOIPAB-
HO ¥ HapyliaeT NPUHIMIT HENPUKOCHOBEHHOCTH
COOCTBEHHOCTH — IeHEKHBIX cpenctB O00.

Camo3ammTa npaBa, NOXaJlyil, cCaMblil criop-
HBIA CTIOCO0 3aIIMTHI TPaKAAHCKUX TpaB. B 1opu-
TUYECKOM JUTeparype BCTPEYaloTCs pa3HbIe OIpe-
JIeJIEHUs] JTaHHOTO TMOoHATHA. Vcxoms W3 cMeicia
crathu 11 'K, camo3arura — 3T0 Croco0, 0HAKO
pe3ybpTaThl UCCIIEAOBAHMS TIOKA3bIBAIOT, YTO CaMO-
3aIUTa BIIOJIHE MOXKET BBICTYIIaTh B KadecTBe (hop-
MBI 3aIUThI TPAKIAHCKUX TPAB.

Camo3zamura moapa3yMeBaeT moxm coboit co-
BepIIIeHHE CYOBEKTOM IpaBa OJHOCTOPOHHUX FOPH-
JIMYeCKUX WK (PaKTUYECKUX JICHCTBHIA B LIEJSIX 3a-
ITUTHI CBOMX TpakKIaHCKuX TpaB [7, 11].

OCOOCHHOCTh CaMO3aIlUThl 3aKII0YacTCcs B
TOM, YTO OHa peanu3yercsi 0e3 oOpalleHus B CYI
WJIM UHOW OpraH, OCyUIECTBIISIOUIMHN 3alUTy Tpax-
JAHCKAX TIpaB, C y4YETOM COONIOACHUS MpPEIeIoB
CaMO3allUThl U NMPAaBOMEPHOCTH JICHCTBHUN, HAIIPAB-
JICHHBIX HAa cCaMO3alIuTy. B cOOTBETCTBUM €O CTAThEH
987 I'K Bpen, NpUYMHEHHBIH MPHU OCYLIECTBICHUU
CaMO3aIIUTEl B COCTOSTHUH HEOOXOTUMOW OOOPOHBI
0e3 IPEBBILICHUS ee TPEeNIOB, He TOIeKUT BO3Me-

menuto. [Ipu 3ToM, B ciiydae JOCTIDKEHHS 3aIIUTHI
npasa, JaJbHEWIINe OeWCTBUS MPOTUB JIMIIA, JIOMY-
CTHBIIIETO HApPYIIIEHNE HHTEPECOB MTPAaBOOOIAaTeNs,
HE MOT'YT OBbITh MPU3HAHBI CAMO3ALIUTOM.

Camo3zamura TpaXIaHCKUX MPaB MOKET OBITh
OIACHOM, eclii HapylleHbl ee mpenesbl. Mepsl 1o
camo3aIuTe TPaKIAHCKIX MPaB TOJKHBI OBITH CO-
pa3MepHbI HapyLICHUIO WIIM BO3MOKHOCTH HapylIIe-
HUS 1 HE BBIXOIUTH 3a TPEICIBI ICHCTBHH, HEOOXO-
JUMBIX JIJIS €r0 [PEeCceUCHUs.

B kagecTtBe mpHMepoB CaMO3alIWTHI, B YacT-
HOCTH, BBIJICJISIOT HEOOXOOUMYIO 000pOHY (CTaThs
987 I'K), mpuunHeHHEe Bpeaa B COCTOSTHIH KpaiHEH
HeobxomumoctH (cratbs 988 I'K), ynepkanue (cra-
Tou 290-291 I'K) (onuH cu3 crmoco60B oOecriedeHIs
o0s3arenbeTB) [9, 11] u npyrue cpeacTsa 3amuThl.

B ropuuyeckoit tuTeparype 4acto BCTpeyaeT-
csl MHEHHE, YTO MEpbI, IpUHUMaeMble 115 Oe3omac-
HOCTH UMYIIIECTBA CO CTOPOHBI COOCTBEHHHUKA WIIN
HWHOTO IPaBo00IagaTelis, TAKXKe SIBISICTCS POsIBIIC-
HUEeM camo3amuThl. OHAKO, IO HAIIEMY MHEHHIO,
camo3allyTa BO3MOXKHA MPH HAPYILICHUH TPaXKaaH-
CKUX TIpaB JHOO MpH OmacHocTH HapymeHus. [lo-
9TOMY YyCTPOMCTBAa CHUTHAJIM3ALMH B aBTOMOOWIIE,
HaeM CHeIHabHBIX CITYKO JJIS 3allUThl YaCTHOTO
J0Ma, HaHECEHHE CIEeLMAIbHBIX MITPUX KOJOB Ha
KHHTH B OMOJIMOTEKAX, CaMH 110 cebe 0e3 KaKuX-JIu-
00 mocsrarenbCTB HA JaHHbIE OOBEKTHI, HE SBIISIOT-
Cs camMO3allMTOM Ipasa.

IIpucy:kaeHne K UCIIOJTHEHUIO 00SI3AHHOCTH
B HaType WIH «PeabHOE HCIIOJHEHHE» — CII0CO0
3alIUTHl TPAKAAHCKUX TIpaB, MPU KOTOPOM JIOJIK-
HUK TPUHYXAAETCS HCIIONHUTH 00S3aTeNBCTBO 10
JOrOBOpYy JInOO MO 3akoHy B Harype. Hampumep,
IIPH IOTOBOPE PO3HUYHOM KYyTITU-TIPOAAKH B CITY-
Yyae HEHMCIOJIHEHHs MPOJABIOM 00s3aTelbCcTBa IO
JIOTOBOPY BO3MeEIIEHNE YOBITKOB | yIIJIaTa HEYCTOM-
KH HE 0CBOOOXKJAIOT MPOAABLA OT UCTIOJIHEHUS 0051~
3arenscTBa B Hatype (ctarbs 436 I'K). Mnu ke ipu
OTMEHE JapeHusi olapseMblii 00s3aH BO3BPAaTUTDH
MOJITAPEHHYIO BEIllb, €CIIM OHA COXPAHMUJIACh B HATY-
pe Kk MoMeHTy oTMeHbl japenust (crarbst 507 ['K).
Taxke, K TpUMepy, UMYIIECTBO, COCTaBIIAIOINIEE
HEOCHOBAaTeJIbHOE O0OramieHue mpuodpeTarels,
JIOJDKHO OBITH BO3BPAIIEHO MOTEPIIEBIIEMY B HATY-
pe (crarbs 1025 I'K).

«B nHarype» — ucrionHenmne 0643arenbCTBa TaK,
Kak 3TO OrOBOPEHO CTOpOHaMH. Tak, B COOTBET-
CTBUH C JOTOBOPOM OTUY)KIIEHHUS JKMIJIOTO JIOMa C
YCIIOBUEM TIOKU3HEHHOTO COAEpKaHMs Hpuoope-
TaTenb 00SM3yeTcsl MPEAOCTaBIATh IPYTOM CTOPOHE
MOXU3HEHHO MaTepuajbHOe oOecreueHre B HaTy-
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pe, a IMEHHO B BUJE JKWIWINA, TUTAHUSA, yXO/Ia U
HeoOxoaumoit momontu (crarbs 530 ['K).

Crates 1003 I'K mom 3TUM TEpMHHOM TIOHHU-
MaeT TaKKe MPEe0CTaBICHHUE BEIIH TOTO ke Poja U
Ka4yecTBa, HCIPABJICHNE MMOBPEKACHHOMN BEIIN U T.II.

[Ipu oOpamiennu B ¢y ¢ TpeOOBaHUEM O TIPH-
CYXJIEHUHU JOJDKHUKA K UCTIOTHEHUIO O0SI3aHHOCTH
B HaType, CyJ IPUHUMAET PelIeHHe, 00s3bIBAIOIICe
OTBETYHKA COBEPIIUTH OIPENEICHHBIE IEHCTBUS
(ctarps 258 I'TIK).

Bo3menlenue yOBITKOB 3aHUMaeT OJHO U3
LIEHTPAJIBHBIX MECT B BOIPOCE 3alUThl IPAKIAH-
ckux mpas. [lo oOuim mpaBuaM, eciy HapyIIaeT-
Csl TIPABO JIMIA, TO OHO MOXKET TPeOOBaTh MOJIHOTO
BO3MEIICHUS IPUIMHEHHBIX €My YOBITKOB.

Crarpst 14 'K nenur yobITKY Ha:

- peanbHBIN yiepO — pacxobl, KOTOpPbIE JTUIIO,
Ybe MPABO HAPYIICHO, TPOU3BENIO UM JOJDKHO Oy-
JIET TIPOM3BECTH JIJIs1 BOCCTAHOBIICHHUS HAPYIIEHHO-
ro TpaBa, yTpara WK MOBPEKICHHE €ro MMYIIe-
CTBa;

- YIIYIIEHHYO BBITOAY — HEMOJIYYCHHBIE J0XO-
ITbI, KOTOPBIE JIUIIO, Y€ MPaBO HAPYIIEHO, MOIYqH-
710 OBbI TIPY OOBIYHBIX YCIOBHUSX TPAXKAAHCKOTO 000-
poTa, eciii OBI €ro TPaBo He OBIIIO HAPYIIICHO.

Tak, aboHEHT 0053aH BO3MECTUTh PEATbHBIN
yIep0 dHeprocHadKaromeld Opranu3aIiiy 1Mo JI0To-
BOpPY IHEPrOCHAOKEHUS, €CIIM UMEET MECTO HEHC-
MTOJTHEHHE WJIM HEeHaUIe)Kallee UCTIOHEeHne 00513a-
TenbeTB 1o jJoroBopy (crarbs 477 I'K). K npumepy,
a0OHEHT He obecreunyi 6€30MacHOCTh IKCIUTyaTa-
LMW HAXOJSIIUXCS B €0 BEJCHUH DHEPTETHUSCKUX
CEeTeM, UTO MPUBEJIO K UX YHUUTOKEHUI0. PealibHbIM
yiepOoM B JAaHHOM CJTydae Jijisi OpraHu3alliy sSBJIs-
eTCsl IeHEe)KHbIE 3aTpaThl Ha BOCCTAHOBJICHHE YHEP-
TeTUYCCKUX CETEH, OTBETCTBEHHOCTh Ha BO3MEIIIe-
HHE KOTOPBIX BO3JIaraeTcsi 3aKOHOJATEIhCTBOM Ha
MOTPEOUTEIA.

Bosmermmenne peanpHOTO ymiepda MOTYT Tpe-
00BaTh, B Y4CTHOCTH:

- TapuTenb OT OAAPSEMOrO IO JOTOBOPY Jlape-
HUS B TUCBMEHHOU (popme, B Cllydae NPUYHHCHUS
yiepOa oTkazoM IpuHsITH nap (crates 503 I'K);

- CCy/lIONOdydYareyib OT CCYIOJATess MO JIOro-
BOpY CCYIBI, €CIIA CCYNOMAATeIh HE MPEIOCTABIISET
Bellb ccypononyyarento (crarbs 620 I'K);

- CCYZIOTIOTYYaTeNb OT CCYAOAATEINS IO JOTOBO-
Py CCyIbI, €l Belllb ObliIa MPeoCcTaBlicHa 0e3 ee
MPUHAIIEKHOCTEN U OTHOCAIIUMUCS K HEH JTOKY-
MEHTaMH (MHCTPYKIHEH I10 UCIOIb30BAHUIO, TEX-
HAYECKUM IacIOpTOM W T.II.) U 06€3 HHUX BEIlb HE

MOKET OBITh MCIOJB30BaHA 10 HA3HAYEHHUIO JTNOO
€€ HCIOJb30BaHNUE B 3HAYUTEIHHON CTEIIEHHU yTpa-
YUBaET IIEHHOCTH (cTaThsa 619 I'K);

- CCYHOINOJIy4YaTesb OT CCyHoJarens IO JI0ro-
BOpY CCYyABI, TPH 0OHAPYKEHNN HEOCTATKOB TIepe-
JTaBacMOU BEIIH, KOTOPBIC MOCICAHUN YMBIILICHHO
WJIH TI0 TPYOOH HEOCTOPOKHOCTH HE OTOBOPHII TIPH
3aKioYeHuu jgorosopa (crarbs 621 I'K);

- CCYZIOTIOTYYaTeNb OT CCYAOAATEINS TI0 TOTOBO-
PY CCyHBI, IPU COKPBITUU CCYJOAATEIIEM O IMpaBax
TPETHUX JIMI[ Ha TIepelaBaeMyl0 Bellb (CEpBUTYT,
mpaBo 3ajora u T.0.) (crarbsa 622 I'K);

- 3aKa34UK OT MOAPSATINKA TI0 TOTOBOPY MOAPSA-
J1a 32 HEUCIIOJIHEHUE U HeHAJIeKAIIEe NCTIOJTHCHUE
JIOTOBOpa Ha HAayYHO-HCCIIE0BATENECKAE PAOOTHI
MO0 Ha ONBITHO-KOHCTPYKTOPCKUE M TEXHOJIOTH-
yeckue paboThl, eCH MOCIeIHNN He TOKaXKET, YTO
HapylIeHUE JIOTOBOPa MPOU3O0IILIO HE TI0 €r0 BUHE
(ctarpst 701 I'K).

BosMmerienne ynyieHHOH BBITObI MOTYT TpPe-
00BaTh, B YaCTHOCTH:

- BBITOJIONPUOOPETATENb U YUPSIAUTEIb YIIPaB-
JICHUSI OT JIOBEPUTENHHOTO YTPABISIONIETO B CITy-
4ae, eCJIM MOCICTHUI HE MTPOSBUII IIPU JIOBEPUTEIIb-
HOM YTIpaBJIEHUN WMYIIECTBOM JIOJDKHOHN 3a00TiIH-
BOCTH 00 WHTEpecax BBITOIONPUOOpETaTelNs WIN
yapenutens yrpasinenus (ctathbs 859 I'K);

- TIOTEPIICBIIUI B Cllyyae NMPUYUHEHHS Bpea
HETIPaBOMEPHBIMHU ~ JACHCTBUSAMHU  (O€37CHCTBHEM)
€ro JMYHOCTH WK uMytecTBy (crares 985 I'K);

- CTOpOHAa aBTOPCKOTO JIOTOBOPA OT APYTOH CTO-
POHBI B CiTy4ae, €CJIA OfHA TOCIIE/IHSS HE HCITOHU-
JIa WJTH HeHAJIeKAIIUM 00pa30M HCIIONTHUIIA 00s13a-
TenbeTBa 1o gorosopy (crarest 1070 I'K).

B3bickaHue HeyCTOWKH BBICTYIIAa€T B TI'pax-
JTAHCKOM TIpaBe, U KaK Mepa OTBETCTBEHHOCTH, U
Kak crioco6 obecniedeHust 00s13aTensCeTB. [1o 00mum
MpaBUJiaM, HEYCTOMKA — ATO OIpPEJCIICHHAs 3aK0-
HOJATEIHCTBOM HJIM JIOTOBOPOM JCHEXHAs CyMMa,
KOTOPYIO JIOJDKHHK O0sI3aH YIUIATUTh KPEIUTOPY B
cllydae HEWCIOJIHEHUS WM HEeHaJJIe)KaIlero Hc-
MTOJTHEHHMSI 00513aTEIIbCTRA.

B3bickaHue HEYyCTOWKH SABJISIETCS MOJHOINPAB-
HbIM CIIOCOOOM 3allUThl TPAKIAHCKHUX IIpaB, TaK
KaK B cilydae TpeOOBaHMS YIIIaThl HEYCTOWKH Kpe-
JTUTOp He 00s3aH J0Ka3bIBaTh MPUYMHCHHBIC €My
YOBITKH, JOCTAaTOYHO JIWIIb HATWYHUS HEHUCIOIHE-
HUs JIMOO HEHAJUICKAIIETO HCIIONHEHHs 00s13a-
TEJBCTB CO CTOPOHBI TOJDKHUKA.

I'paxkmanckoe 3aKOHOJATENBCTBO — BBIJEISICT
nBe (hOPMBI HEYCTOWKH:
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- mrpad;

- TIEHS1.

Paznuune mexay nBymst popmMamMu HEyCTOWKH
nposeisiercss B ux ucunciennn. lrpad mcumcns-
€Tcsl B TBEPAOU JEHEKHON cyMMe, a MeHsl — B Ipo-
LIEHTHOM OTHOIIIEHUH K HEUCITOTHEHHOHN YacTh 004-
3aTeNbCTBa 32 KX JCHb ITPOCPOYKH.

Bunamu HeyCTOHKY SIBISIIOTCS:

- IOTOBOpPHAs;

- 3aKOHHAS.

Kak mpaBuio, cormamenne cTopoH o0 yrare
HEYCTOWKH OTOBAapHBAETCS CTOPOHAMH B MUCHMEH-
HoOW (popme. 3nmeck peub MOET O JOrOBOPHOW HEy-
cToiike. Bmecte ¢ Tem, KpenuTop MOXeT TpeOOoBaTh
yIUIaTbl HEYCTOMKH, ONpe/IeJIeHHON 3aKOHOM, He3a-
BUCHMO OT TOTO, TIPEIyCMOTPEHA JIH 00S3aHHOCTD
ee ymiaTsl B gJoroBope (crathsa 263 I'K).

Tak, B COOTBETCTBHH CO cTaThel 32 3aKoHa
PecnyOnuku Y36ekucran «O H0roBOpHO-IPAaBOBOH
0a3e JesITEeNbHOCTH XO3SIMCTBYIOMIUX CYOBEKTOB)
3a HEOCHOBATEIbHbIN MOJIHBIA UM YaCTUYHBIA OT-
Ka3 OT aKIIerTa IJIaTeKHOTO TPeOOBaHuUs, a TaKKe
3a YKIIOHCHHE OT OTUIAThI TOBApOB (PadoT, YCIyT)
mpu Apyrux (opmax pacdyeToB (HempencTaBIeHHE
B yUpeKJcHHe 0aHKa TUIATe)KHOTO TIOPYYCHHUs, He-
BbIJIaya YeKa, HEBBICTABJICHHE aKKPESAUTUBA U T.1.)
MOKynarensb (3aKa3uukK) YIUIaYUBaeT MOCTABIIUKY
mrpad B pazmepe 15 mporeHTOB CyMMBI, OT YIUIAThI
KOTOPOH OH OTKA3aJICS WIIH YKJIOHHJICS.

A Takxe IpU HECBOEBPEMEHHOU orare Io-
CTaBJICHHBIX TOBapoOB (padoT, ycIyr) MOKyIareib
(3aKa3yuK) yIUTaunBaeT MOCTABLIMKY IIEHIO B pas-
Mepe 0,4 mpolieHTa CyMMBI IPOCPOYEHHOIO IuIa-
TeXa 3a KXl JIeHb MPOCPOUKHU, HO He Oosee 50
MIPOLIEHTOB CYMMBI ITPOCPOYEHHOTO TIIATEeXa.

Eme ogarM BechMa MOMYISPHBIM CIIOCOOOM
3alIUTHl B CyA€OHOW MPAKTHKE SIBIISCTCS KOMIIEH-
canusi MopaJjbHOro Bpeaa. [lox MopanbHBIM Bpe-
JIOM MOHUMAIOTCSI HPaBCTBEHHBIC WM (H3HUYECKUE
cTpaianus (YHUKeHHe, Gu3ndeckast 00Jib, yiepo-
HOCTb, TUCKOM(OPTHOE COCTOSTHHE U T.11.), TIPUIH-
HEHHBIE TeHCcTBUAMU (Oe3melicTBHEeM ), UCTTBITHIBAC-
MbIe (TIepekrBaeMbIe) MMOTEPIICBIINM B PE3YIIETaTe
COBEpIIIEHHOI0 MPOTUB HETO MPaBOHAPYIIECHHUS.

IInenym BepxoBHOro cyna pasbaCHSET, 4YTO
MOpaJNbHBII BpeA, B YaCTHOCTH, MOXET 3aKJIIO-
4aThCs B HPABCTBEHHBIX MEPEKUBAHHUAX B CBS3U C
yTpaToil pPONICTBEHHUKOB, HEBO3MOXKHOCTBIO TIPO-
JIOJDKaTh aKTUBHYIO OOIIECTBEHHYIO JKHU3Hb, ITOTE-
peii paboThI, PacKphITHEM CEMEWHOW, BpaueOHOU

TalHBI, PACIPOCTPAHEHHEM HE COOTBETCTBYIOIINX
JIEUCTBUTEILHOCTH CBEJIEHUM, MOpOYAIUX YeCTh,
JIOCTOMHCTBO HWJIM JISIOBYIO PEIyTaIHI0 TpaXKaa-
HUHA, BPEMEHHBIM OTPAaHUYCHUEM WJIU JIMIICHUEM
Kakux-1100 mpaB, Gu3n4eckoll 0O0JbI0, CBI3AHHOM
C NPUYUHCHHBIM YBEYHEM, HHBIM IMOBPEKICHUEM
3I0pOBbsI OO B CBSI3M C 3a00JIEBaHUEM, ITTEpeHe-
CEHHBIM B Pe3yJIbTaTe HPABCTBEHHBIX CTPaaHUI U
Ap.

KomrieHcanusi MOpalibHOTO Bpena OCYIIeCT-
BISIETCS B JICHEX)KHOH Qopme, pa3Mep KOTOPOro
OTIpEJIeIISIeTCS. CYJIOM B 3aBUCHMOCTH OT XapakTe-
pa TMPUYWHEHHBIX TMOTEpHeBIIeMy (HU3UYECKUX U
HPAaBCTBEHHBIX CTPaJIaHUH, a TaKKe CTENEHH BUHBI
TIPUYUHUTEIIS.

B cooTBeTcTBUM C ACHCTBYIOIIUM 3aKOHOMA-
tenbeTBOM (cT. 1021 T'K) oganM 13 00si3aTesIbHBIX
YCIIOBHI HACTYIUICHHUS! OTBETCTBEHHOCTH 32 TIPUYH-
HEHHUE MOPAJIHHOTO Bpe/ia SBIISACTCS BUHA IPUIHHH-
TeNsI B CIIy4asix, KOTJia BUHA SBISIETCS OCHOBAHUEM
KOMITEHCAIK. BUHA MPUYMHATENS HE YIUTHIBACT-
csl, eCIu:

- BpeJl IPUYMHEH KU3HU U 3I0POBBIO IPaXKa-
HUHA UCTOYHHKOM ITOBBIIIICHHON OMaCHOCTH;

- Bpel NMPHYMHEH TPaXTaHUHY B pe3yibTare
€r0 HE3aKOHHOTO OCYXKJEHHWs, HE3aKOHHOTO TpH-
BJICUEHUSI K YTOJIOBHOW OTBETCTBEHHOCTH, HE3aKOH-
HOTO MPUMCHEHUS B KAYECTBE MEPhI MPECEUYCHUs
3aKJIFOYCHHS TI0J] CTPaXKy WJIM TOMAMUCKUA O HaJ-
JISKAIIEM TIOBEICHUU, HE3aKOHHOTO MPUMEHCHUS
aJIMUHUCTPATUBHOTO B3bICKAHUA W HE3aKOHHOTO
3a/IepIKaHus;

- BpeI NMPUYUHEH pPaclpOCTpPaHEHHUEM CBeJie-
HUH, IOPOYAIUX YECTh, JOCTOMHCTBO U JICIIOBYIO
pernyTanuro.

CrenyrommM criocoOoM SIBIsICTCS MpeKpalie-
HHe WU M3MeHeHHe NMPaBooTHoIeHusA. B coort-
BETCTBHUH ¢ YacThio mepBoii ctarbl 340 I'K 00s13a-
TEJNBCTBO MPEKPAIAeTCs TOTHOCTHIO HITH YaCTUIHO
10 OCHOBaHUsM, npeaycmorperHbiM ['K, npyruvu
3aKOHOJ/IATEJIbHBIMH aKTaMU WJIH JIOTOBOPOM.

[Tpu 3TOM OCHOBaHUSIMH TIPEKpAICHUsT 005132~
TenbCTB 10 ['K sBISIOTCS HUXKECIENyOIUeE:

- HCTIOTHEeHHE 00s13aTeNbeTB (cTaThs 341 I'K);

- orctynHOe (craths 342 I'K);

- 3aver (crarbs 343 ['K);

- COBIIAJICHUE JIOJDKHUKA U KPEJUTOPA B OJHOM
nune (ctarbg 346 I'K);

- HoBanus (ctaths 347 I'K);

- mpomienue goira (ctares 348 I'K);
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- HEBO3MOXXHOCTh WCTONHEHHS (cTarhs 349
I'K);

- Ha OCHOBaHUM aKTa rOCyIapCTBEHHOTO Opra-
Ha (cratbs 350 I'K);

- cMepTh rpakaanuHa (craths 351 I'K);

- JTUKBUJAIMS FOPUIAYCCKOTO JHIAa (CTaThs
352 I'K).

Kak crioco6 3amuTel mpekpaiieHue Wi u3Me-
HEHUE MOXKET BBICTYIIATh JIMIIb B CIIydasX OTCYyT-
CTBHS OOOIOJJHOTO COIIacHsl Ha 3TO 00EUX CTOPOH
MPaBOOTHOILIEHHS. B MpoTHBHOM cilyyae HET He0O-
XOJAUMOCTH B 3allIUTE, TaK KaK CTOPOHBLI CBO6OJIHI)IM
BOJICU3BSIBIICHUEM TIPHUIILTH K TAKOMY BBIBOJY.

K mpumepy, B ciydae, koraa aOOHEHTOM 10 J10-
TOBOPY PHEPTrOCHAOKEHUS BBICTyNAaeT TPaKIaHWH,
HCTIOJIB3YIOIIUH SHEPTHUIO 7151 OBITOBOTO MOTpedIe-
HUSI, OH BIIPaBe PacTOPTHYTH AOTOBOP B OTHOCTO-
POHHEM TIOPSJKE NPH YCIOBUW YBEJOMIICHHS 00
ATOM PHEPrOoCHAOXKAIOMIEH OpTaHU3aIid U TTOTHOM
OTUIaTBI HCITOJIG30BAHHOW dHEpruu (ctarbss 467
I'K). Taxoe ke TIpaBoO €CTh Y dHeprocHadkaromien
OpraHM3allii — OHA BIIPAaBE B OJHOCTOPOHHEM II0-
pAAKE OTKA3aTbCAa OT MCIIOJIHEHUA A0T0BOpa B CBA-
3M C HEOIUIaTOW a0OHEHTOM HCIIOb30BAHHONH UM
SHEPTHUH TIPU YCIOBUH MPEAYIPEKACHNS a0OHEHTA
HE MO3Ke, YeM 3a MECSI] 0 0TKa3a OT UCTIOTHEHUS
JIOTOBOPA.

[TogobHoro poma oTka3 sBisieTcss crnocoOoM
3alIUThl TPAXKIAHCKHUX TpaB, Kak a0OHEHTa, TaK M
9HEeprocHabXkaroel opranu3aluy.

Henpumenenue cyioM akTa rocyliapcTBeH-
HOT0 OpraHa WJIM OpraHa caMoynpaBJieHHS
rpa:kaaH, MPOTHBOPEYAIIEero 3aK0HY, IPEITyCMO-
TpeH B 'K kak crioco0 3amuThl rpakJaHCKUX TIPaB,
KOTOPBII OepeT cBoe Hayaio ¢ MCTOKOB MPOLECcCy-
anpHorO 1pasa. Cy/ibl, IPU PACCMOTPEHUH JIeT U UX
paspemnieHny, TPUHIMAIOT PEICHNs Ha OCHOBAHUN
3axoHa. [Ipu 9TOM, aKTHI TOCYIapCTBEHHOTO OpTaHa
WJIM OpTaHa CaMOYTIPaBICHUS TpaXiaH, IPOTHBOPE-
yaiue 3aKOHY, MOTYT OBbITh OCTaBIIEHBI B CTOPOHE
M HEe YYTEHBI CyAOM IIPH OCYIIECTBIEHUH IIPABOCY-
usl.

Kak ObLIO CKa3aHO BBIIIE, CIIOCOOBI 3aIUThI
rpakJIaHCKUX MpaB, nepeurcieHHsie B 'K, He sB-
JISTFOTCS MicYepIbIBAOIUMEU. K TaKOBBIM MOYKHO OT-
HECTH, HallpuMep, MPaBo MOJTyYaress MOCTOSHHON
PEHTBI TpeOOBaTh BBIKYIAa PEHTHI IJIATENBIINKOM
B ClIy4dasaX, Korja IJIaTC/IbIIUK PEHTBI IMPOCPOYHNIT
ee BhIIaTy Oosiee YeM Ha OJMH TOJ], €CIIH HHOE He
YCTaHOBJIEHO 10roBOpoM (ctathst 522 'K).

3akioueHune

[IpuBeneHHbIE BbILIE OMHMCAHUE, OCOOCHHOCTH
W cioy4yaW TPHUMEHEHHUsS CIOCOOOB 3aIlUTHI TPaxk-
JAHCKUX TIpaB IMOKAa3bIBAET, YTO PACCTPanBAEMBbIN
WHCTUTYT TPAXKJIAHCKOTO IMpaBa SIBISAETCS YHUBED-
CaJbHBIM U MHOTOTPAaHHBIM. 3alllUTa FPaXTaHCKUX
IpaB — ATO 0COOBIH CITOCOO MPAaBOBOTO PETYIUPO-
BaHUs, CYIIECTBEHHO OTJIMYAIOLIUIICS OT HCIOJNb-
30BaHMs, WCIIONHEHUS W COOJIONEHHS IMPaBOBBIX
HOpM. MccnenoBanne Mo3BOIMIIO CIIENaTh HAYYHbIE
Y TIPAKTUYECKUE BBIBOJBI, YTO WHCTHUTYT 3aIlUTHI
IPaXIaHCKUX IPaB, UMEET CIEAYIOIINe 0COOEHHO-
CTH:

- 3aIIMTa FPaXTAHCKHUX IPaB MOXKET OCYIIECT-
BIISITh KaK CY[ACOHBIMH, MPABOOXPAHUTENBHBIMHA U
WHBIMH OpraHamu (K IpUMepy, IpU3HaHKE IpaBa,
BOCCTaHOBJICHHE TIOJIOKEHHSI, CYIIECTBOBABIIETO
710 HapyllIeHUs NIpaBa, IPeceueHue AeHCTBUH, Hapy-
MIAIONTUX TIPABO | ZIP.), TAK U CAMUMH CyObEKTaMH
rpaXJaHCcKoro o0opoTa (K MpUMepy, caMO3alInTa,
MIpeKpalieHne MPaBOOTHOLICHHUS MyTeM OIHOCTO-
POHHEro OTKa3a OT HCIONHEHHUsl 0053aTeNbCTBa,
€CJIM TaKas BO3MOKHOCTB TIPEAYCMOTPEHA 3aKOHOM
WK IOTOBOPOM, U JIp.);

- 3aIIUTa TPAKIAHCKHUX MPaB OCYIIECTBISAETCS
Ha JUCIIO3UTUBHBIX Haualax;

- 3alTa TPAXKIAHCKUX TIpaB UMEET OOJBIION
apceHan crnocoboB, npenycmorpeHusix B 'K (cra-
Teu 11, 328, 453, 522 T'K);

- BBIOOp crmoco0a 3aIuThl TPAXKAAHCKUX MpaB
MOKET OBbITh, KaK MPOAUKTOBAaH co cTOpoHb! 'K B
KauecTBe 0053aTeTBHOTO Ul MPUMEHEHHUS B TOM
WK MHOM city4ae (K TpuMepy, IpU3HaHuE MpaBa,
BOCCTaHOBJIEHHE TIOJIOKEHMSI, CYIIECTBOBABILETO
JI0 HapylLIeHUs IIpaBa, [IpeceueHue ACUCTBUM, Ha-
pYLIAIOIIKUX IPaBO U Jp.), U B CAyYasix, IpeayCcMo-
TpeHHbIX ['K MoXer OBITh MPUMEHEH 10 BBIOOPY
YYaCTHUKOB I'PaKJaHCKO-TIPAaBOBBIX OTHOLIEHHUH (K
MIpUMEpY, BO3MEIICHHE yOBITKOB, B3BICKAaHUE HEY-
CTOWKH U JIp.);

- CIOCOOBI 3aIUTHI TPAXKTAHCKHUX MPaB MOTYT
OBITH MIPEIYCMOTPEHBI KaK B TPa’KAAHCKOM 3aKOHO-
JaTe’IbCTBE, TaK U B JIOTOBOpE, B CIy4asx, HE MPo-
TUBOpEYAIINX 3aKOHY;

- HOPMBI O 3aIUTe TPaXJTAHCKUX MPaB HAXO-
JSTCA B pa3nuuHbIX cTaThsix ['K n 00beMHBI 110 CBO-
eMy COJIepKaHHIO;

- HEKOTOpbIE U3 CHOCOOOB 3aILUTHI SBISIOTCS
YHUBEPCATbHBIMH KO BCEM TpakIaHCKO-TIPaBO-
BbIM OTHOLICHUSIM (K IPUMEpY, NPEKpalleHne Ui
VM3MEHEHHE TPABOOTHOIICHUS, IPU3HAHNE CHEIKU
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HEJICUCTBUTEILHON W MPUMEHEHUE MOCIEACTBUN
€€ HEJCHCTBUTEIBHOCTH U JIp.), @ HEKOTOPBIC SIB-
JSIOTCSL  CTICUANBHBIMA W TIPUMEHSIFOTCS  JIUIIb
JUTSI KOHKPETHBIX OTHOIICHUH (K MPUMEPY, BO3MOXK-
HOCTHb KPEIUTOpPa NP HEUCIOTHEHUH JOJHKHUKOM
00s13aTeNbCTBA 10 Tepeade BEIIH, BBIITOIHECHUIO
paboT, OKa3aHUIO YCIIYT MOPYYUTH €T0 NCIIOTHEHNE
TPETHUM JIHUIAM WIH BBIOJIHUTH €T0 CBOUMHU CHJIa-
MU C OTHECEHHEM BCeX HEOOXOAMMBIX PacXoi0B Ha
JIOJDKHUKA (cTaThs 328).
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